ICL . : Procedure Piracy Other (?):
Open questions, open materials ' . .
: Protection ; __apartheld, torture, terrorism
3 pages (max 6 pg) text on a ' o e‘ | S trad e
suspected / ongoing / i Territorial \ : ave frade «-------- Broader meaning Genocide ~
decided ICL case (e.g from i N \ Universal ! Pitte
www.icc-cpi.inticases, Personal Vo ; StriCto Sensu: ....ocoomnmnn- War crimes -
www.icty.org/en/cases), : [ ; Substance and ICC -
to be discussed in class. : . N Y e , procedure S A b
' SeoN b ooperation - J . . .
Seminars start TLL 29 Sept, : . SN b P - : Supranatlonal , Crimes against humanity
HKI 3 Oct (text may be International S L (jus cogens,
submitted later). : Jurisdiction of Tr_ansnatlonal .8rga omnes) Jus ad bellum )
Please register your topic at  Exam municipal », crime S .
tanelkalmet@gmail.com. 50% Laws criminal law ! Crime of agression customary
Registered topics are ,, ! :
enlisted be!ow. Kress: International Criminal Law. Kellogg-Briand Pact 1928 ’
Criminal -------=---- Literal _ MPI. www.legal-tools.org/doc/ ; en.wikipedia.org/wiki/ o
Essay S T de7638/pdi/ ‘ : Kellogg-Briand_Pact ~ ~=- Crime against
50% T Evaluation __ T Y Kampala 2010 peace
~~~~~~~~~~~~~~~~~~~~~~ asp.icc-cpi.int/en_menus/asp/
~~~~~~~~~~~~~~~~~~ : crime%200f%20aggression/ RS e
Literature and sources -----==============m=mmmmaanmeaaa. The course Meaning Pages/default. aség L?Vgltlmatlon ---------------
ICRC. https://www.icrc.org/
[ALTERNA-”VES ) en/download/file/1070/

- Cryer, Friman, Robinson, Wilmshurst: An Introduction to
International Criminal Law and Procedure. Cambridge UP.
www.nuhanovicfoundation.org/user/file/

edure, r._cryer, h. friman, d. robinson, e. wilmshurst.pdf
- Stahn: A Critical Introduction to International Criminal Law.
Cambridge UP. www.cambridge.org/core/services/aop-
cambridge-core/content/view/
EFEDBEDOB84359DFA281A9079047846F/
9781108423205AR.pdf/

A_Critical_Introduction_to International_Criminal_Law.pdf?
event-type=FTLA

- Cassese, Gaeta: Cassese's International Criminal Law. Oxford
UP. global.oup.com/academic/product/casseses-international-
criminal-law-9780199694921 ?cc=ee&lang=en&

(Corso modelo sobre DIP. www.icc-cpi.int/get-involved/Pages/
@erecho-internacional-penal.asp_x)
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- ICTY. www.icty.org/

- ICTR. unictr.irmct.org/

- Nuremberg Charter: www.un.org/en/
genocideprevention/documents/atrocity-crimes/
Doc.2_Charter%200f%20IMT%201945.pdf

- Humanitarian Law. www.icrc.org/en/war-and-law/
treaties-customary-law/geneva-conventions;_ihl-
databases.icrc.org/applic/ihl/ihl.nsf/

- en.wikipedia.org/wiki/

J

~

(- ICC. www.icc-cpi.int/

- Rome Statute. www.icc-cpi.int/
resource-library/Documents/RS-Eng.pdf
- Elements Of Crimes. www.icc-cpi.int/
resource-library/Documents/
ElementsOfCrimesEng.pdf

- Rules of Procedure and Evidence.
Www.icc-cpi.int/resource-library/
Documents/
RulesProcedureEvidenceEng.pdf

- etc www.icc-cpi.int/resource-
\Iibﬂy&gal-texts

- en.wikipedia.org/wiki/Geneva_Conventions
- Coalition for the ICC. www.coalitionfortheicc.org/

J

- Nurenberg trials and other predecessors: Ferencz:
International Criminal Courts: The Legacy of

Registered topics TLL:

joint sentence,
minimum of

\
\
\

Dominic Ongwen; are prosecuted

crime

INTERNATIONAL
CRIMINAL LAW

to commit genocide is a

Genocide convention

www.un.org/en/genocideprevention/
genocide-convention.shtml;

en.wikipedia.org/wiki/Genocide_Convention

Nurenberg & Tokyo Trials,

en.wikipedia.org/wiki/

Humanitarian Law / Jus in bello
en.wikipedia.org/wiki/
International humanitarian_law

.....
1 S~
1
1
1
1

4 1 S

Versailles Peace

Treaty 1919 Art
227 etc, Sevres

general-principles-of-
criminal-law-icrc-eng.pdf

—————
—————
—————
—————

-

Rome statute

primary and subsidiary

Ratification status en.wikipedia.org/wiki/

. State party

|:| Signatory that has not ratified

. State party that subsequently withdrew its membership
|:| Signatory that subsequently withdrew its signature
. Non-state party, non-signatory
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carrying out the

’ 4
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Crimes_against _humanity

Sources of international law:

Omission

PT 1920 Art 230

cf Human Rights Law

-
-
-
-
-
-

~-~o

ICRC 1863 (Henri Dunant 1828—

1910)

Lieber Code 1863 (Franz
Lieber 1798-1872)

avalon.law.yale.edu/

19th_century/lieber.asp

Protection of peace, security, well-
being of the world

-
-

Truth-finding

-

-
-
-
-
-
-

Contextuality — use of

Martens clause (Friedrich Fromhold v. Martens 1845-1909):
Until a more complete code of the laws of war is issued, the
High Contracting Parties think it right to declare that in cases
not included in the Regulations adopted by them,
populations and belligerents remain under the protection
and empire of the principles of international law, as they
result from the usages established between civilized
nations, from the laws of humanity and the requirements of
the public conscience.

At the time the act committed
there was no capacity to
understand its illegality, or to
control his conduct

-
-

No measures foreseen
to replace punishment

.
~
.
~

~
~

150 oomeeic [

tesesssss=2 Gonsent of victim . )
is no defense Mental disease
; or defect

-, 1

Intoxication, except
voluntary or reckless
self-intoxication

-,

Statutory limitation, amnesty and
other obstacles to prosecution

-
.-

Life, bodily
integrity, freedom
of movement of
any person (plus
essential property
Self-defense against .- for some war

Non-retroactivity
Art 11; 24 RS

No analogy

-
’
-

Incorporation of international
crimes into domestic law

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1 ¢
1 ,
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P
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-

‘ o - \ imminent and crimes)
Nullum crimen sine lege e T Art 31-RS "7 unlawful use of

ot Universal ___..-- Duty to prosecute S Immediatel
Art 22-23 RS jurisdiction force (incl threats) y

“~=- impending, or

against protected

’ T Complementarity / . interests already begun
. i . / _ *~.. and ongoin
force (usually by state) .~ -7 . Carter: The Principle of Complementarity and the K \ ' going
e International Criminal Court: The Role of Ne Bis in Idem. / Proportionate Distinct from

-
-
-
-
-
-
-

————
—“—
—“—
—“—

Ay
A

scholarlycommons.pacific.edu/cgi/viewcontent.cgi?
article=1182&context=facultyarticles#:~:text=Compleme
ntarity%20is%20a%20principle%20which,but%20not%2
Osupersede%2C%20national%20jurisdiction.

Legality measures; intent to

. defend the interest

-

state’s right to
self-defense

-
-
-

AY

Duress and necessity if

Specific threat
threats to life and limb of a

-- out of the

omzzlileen — T Immunities Command responsibility B person, by objective person’s control
----------------------- Principles ---------------------(Individual responsibility ~===222Z2Z"__________________________________ www.crc.org/en/download/file/1087/ circumstances / other person
U — National laws command-responsibility-icrc-eng.pdf; / - ... Necessary and
Tl www.legal-tools.org/doc/7441a2/pdf/ Other -----. Mistake (Art 32 RS) *~ reasonable
- . Case law Human rights, non-discrimination Structureofcrime _________ / N N, measures;
Interpretation --==="=""""TTTTTTTTT Art 21(3) RS Material ---=="" T e Exclusion of AN intent to avert
________ P element Mental : responSibility ,/, Superior order \ Law the threat;
_________ p o ' s, choice of lesser
ACt _________________________________ ”‘a’ ,,’ element ''''''' . . 1/, s \\ FaCt \\ 1
______ Conduct . Unless otherwise = Negligence e.g. Art - : = deat N \, evil
ormission — provided 28 RS (Command Mllltaryl ISR Suesepr(i)gr (zgsolute . Depends whether a defens
mission « ’ . . i i epends whether a defense;
. ,' . Resp.) ‘should have ~ feprisals against 2= . Art33 P ’
....... Comsoce " (metagiooedgs 7 ) o sk St
Harm ~----—=="""""""7 .- and causation L ° (Wording issues: B probably illegality principle? s, excuse in general
________ will / intent, with Dol ) X I" >
—————— : : ! olus eventualis, Exceptional defense for war crimes if legal dut
- ircumstances: . ; awareness ... : p g y
Danger c?or?t:xtiaal :IZ?nent etc ! ) recklessness and ~ Recklessness:

Will to cause a consequence or
awareness that it will occur
(dolus directus)

‘Specific intent’

(genocide)

Special subjects
for crime of
agression

destroy the group

’

Intent for conduct
and consequences

-
-
-
-

to

-
-
-
Pl

Command/superior

responsibility

= command responsibility but
includes also civil superiors, also
beyond public sphere; Art 28 RS

.
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/1 Failure to take
Ahmad Al Fagi Al Mahdi: Nuremberg. core.ac.uk/download/pdf/46711856.pdf | Nuremberg: Subordination de jure or /1 necessary and
- - Hi : . i i Conspiracy — i il ;o y
Ratko Mladic; History of ICL: Slye, van Schaack: A Concise conspiracy to pracy — Stages of crime  de facto: “ability to S [
Omar H. A. Al Bashir: History of International Criminal Law. commit a crime --------- agreement to R prevent and punish ... ; ! :
G i | - ’ digitalcommons.law.scu.edu/facpubs/626/ of agagression commit a crime NV the offences” (ICTY) ST Cs
otovina et al.; . S et o e o e _/) oragg P ; ! repressive
Thomas Lubanga Dyilo; IS a crime P ! ‘ ! measures
Martic; Aiding a group Planning — i Knew or should ' \
Plavsic; SEME Of  eonmmeee Multiple crimes Art25(3)(d) RS designifthe  / Attempt— hg“’etktrr‘lown. k
Al-Hassan; separate acts? .’ commission /  substantial step about the cnime /, Relevant if the crime
Deronjic; _ . Art 78(3) RS: Gen. Conv: Conspiracy _ofacrime taken toward . to be committed is
Abdallah B. A. Nourain; \ Separate acts - /

Crime committed not reported —

Conspiracy in
customary law

1

Joint commission —
common plan, design or

purpose — may be deduced
from the cooperation

Alternatives — common purpose is not necessary if
common design present; also systemic commission
(e.g. in a concentration camp) — all individuals are
responsible for the acts of the group

then

’
’

Knowledge of factual circumstances,
legal perfection not relevant

Y

responsible for that if it was a

.

’

to obey, did not know the order was illegal, and

! _ negligence conscious disregard : : .
Knowledae for Dolus eventualis: (‘W%n%only’ -- of a risk that specific External to the the illegality was not manlfe?t
circumstgnces and knowledge that " wilfulness’ infer result will occur as a structure of crime Order to commit genocide or crime
consequences specific result may recklessness) result of a conduct agains humanity is manifestly illegal
9 happen’ and ‘makes .- -~ g y y llleg

-,
-,
’

’
v

eace’ with the fact -.
P -.. RS does not Subject less

define, ICTY Ordering in a hierarchical A > .
structure; inducing may ~ W Tl than 18 years
and ICTR have . : - N of age at the
Art 25(3) RS accepted in be psychical or physical, = Threshold for Other ot ag
""""""" : . mediate or immediate war crimes — ..--= =" N time of
- their cases : . : N \ . commission
T (incl. encouraging a crime  large-scale AN \

o 7 T already being committed) = plan or policy H Crime of Art 26 RS
IndIVId_uall or JOInt Part|C|at|0n by Ordering, Art 8(1) RS Manlfest aggression \‘\ ‘Ne b|S in |dem
commission, or inducing or abetting ~ ----- Public incitement to genocide is pattern for  (Art 15bis, il sesulic or
(igmm|33|on-‘by-means ': a crime itself (Art 25(3)(e) RS) genocide  15ter RS) A

- \
Pig 1

Commission-by-
means — not relevant
if the immediate actor
is responsible or not

% conviction by a
national court

Art 20(3) RS

AY
Ay

Aiding, abetting
or otherwise
assisting

AY
AY

Incl. providing means, encouraging (even being
present) — no causal link to the crime required

\Y
Ay
\

AY
AY
~
~
Seo

A group of at least 3
persons acting with a -- Facilitating the crime, being aware of supporting the
common purpose commission thereof and knowing the actor’s intent

Statute of limitation
and immunity are no
obstacles for the ICC
(Art 27(2); 29 RS)

~
~~o
~-

Not present in

customary law

A
~

Extends to national
courts (cf Pinochet
case in UK,1998)

Organisation

~

General international law: principle of sovereignty

-
R

-
- 1
-
-
-
-
-

Immunity

.o
~
~
~~_
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'. Legal “ State acts Ratione personae (heads of state and
: : i s ratione materiae i i ini
If one member commits sth in personality Establishment and Composition and ( ' ) government, dlplqmats, foreign ministers)
excess, all members may be (Art 4 RS) " ; . .

seat (Art 3 RS)

administration ] S AN

. i by the subordinate i - ICL: ratione materiae immunit Ratione personae ICL: an obstacle for
\ _ crime K \ __may be asked if (Art 34-52 RS) y perso obs 0
Joseph Kony et al; \ separately : : Preparation — any . N was a result of the y natural, forseeable consequence does not affect responsibility for  immunity is just an prosecution in
i | highest sanction C law: cri f ! Customary law i there was a duty to of the common conduct - i i :
Pinochet: | ustomary law: crime o ___ dangerous conduct ! _ violation of failure to control establish a reporting If committed in a territory of a MS or international crimes (even an obstacle for national courts but
ICTY Mucié: If same conduct but Gravity of or a?hresspn; ICTY — also for intended to further a : duty t?) act a “. by the superior mechanism by a national of a MS (Art 12(2) RS) Age and health aggravating circumstance) Art  prosecution during not in the ICC (Art
o ; ravity of crime other crimes lanned crime ! N\ . . R ) f th iect 27(1) RS tenure of offi 27(2) R
seve-ral- provisions, multlple and individual ) p ; ,‘ . | . Ratione temporis Referral b.y a state of the subjec \ (1) enure of office (2) RS)
convictions are possible if there are ) ; ot If the crime is not Art 25(3)(f) No brovision Substantial law — Ratione materiae Art 11 RS (Art 13(a); 14 RS)
distinct elements not covered by glfrf[:#emsearlggﬁs{o RS doesnot  .oiiedoutdueto .- i i Rps a crime defined Art5 RS ; T T 7 :;r:‘tsir;isrt:s N . Reconsideration  Non-self- Freedom from  pyapeag Right to a
other provisions. As a principle, be taken into criminalise circumstances as an omission | e /=" Referral by UN Security -~ If committed in a territory, or N request by PTC incrimination _\c~c~)c~ar0|on COPUS  sounsel
f hould b . (e.g. starvation) - <
Registered topics HKI: more Specilic provision should be account independent of the / T -9 Crime of aggression ___ jurisdiction - Council (Art 13(b) RS) .-~ by a national of a non-MS Gravity -----~----- rom - proprio motuor  TTteel___ I Tt
- . preferred if all provisions have not . . i - If the crime i i N (Art 15bis, 15ter RS) . el o accepting the jurisdiction of SN if apoli h Riah ) U
Germain Katanga; \ Review by ICC: person’s intentions, the crime is not carried out Participation in e . =~- . . N .- if applied by the ightto  _____ Rights of the subject (Art 55 RS)
Mathi — = . been proven to be breached. \ v Dy ; e b th band h P L . --- T e ICC (Art 12(3) RS) Facts _ .. 2 Stat lati .
athieu Ngudjolo Chui; _ duction if 2/3 it is an attempt ecause the person abandons the ttempt? ~ Prosecutor broprio motu ~o-> s State translation
=y ! \ Art78 RS ~ reductionl ffort of issi g onatempt: Deferral of proceedings by UN Security ™ Prop TN NN ~
lvan (John) Demjanjuk; s . served (25 years of efiort or commission, or prevents ; (Art13(c); 15RS) LTl T R __. Investigation ----._____ Surrender to the
B N da: Individual 1 . ; \ e . N -- the completion, it is abandonment Council for 12 months (Art 16 RS) N e Lt SRt A= A e e —— =~ R I
Bosco Ntaganada; ndividual acts  ICTY, ICTR: genocide not ] life imprisonment) o P ’ = Prosecutor (Art 81(1) > Admissibility (Art 177—19 RS) -------oo_azzlo . Initiation of an investigation (Art 53 RS) ' court (Art 60-61 RS)
éeé(ljré-PleLrle Bemba; - SpleCIfI(;:Ity lex specialis vis-a-vis \ .- (Art110 RS) punishment (voluntary loss of criminal purpose) (5 (b), (2)(a) RS) otor] Authorisation by~ ------="""""" [ , Powers and tools
Saddam Hussein; analyse crimes against humanity _ e . Procedure act or law Pre-Trial Chamber ~~ """ ======-=--eemeo . ki T : (Art 54, 56-59 RS) "~ Arrest warrant
M. M. Busyf Al-Werfalli; Penalty No right to review by state Witness protection ~ Convicted person (Art ConV|t<t:t||o n g | Interests of justice Reconsiderable prosecutorial discretion
: : -7 1(1 2 R """ acquittal an \ ’ , i i , iti
Uhuru Kenyatta; o Imprlspnm_ent of up to30years ______ Art 77 RS __Art105RS (Art 68 RS) 81(1)(), (2)(@) RS) segtencin E Fairness of procedure .D'r.eCt and public incl by Conspiracy e I e.g national cultural traghhon, , ,
Thomas Lubanga Dyilo; | or life imprisonment if justified ~__.-- , Enforcement by states ~ --- \ N g rror . incitement (cf Art -- hermi B Specific genocidal intent to minorities common history  physical traits;
Omar H.A. Al Bashir; | - : under supervision of ICC __ Subsequent prosecutions by the Evidence Other decisions (Art 82__RS) . - ’ = Disproportionality 25(3)(e) RS) euphemisms .- _ destroy a group (not individual), . T incl tribal groups
Abu Garda; . _ Fine as additional penalty Forfeiture of Art 103-109 RS execution state if approved by ICC (Art 69 RS) T . “3“” - of penalty Systematic? in whole orin p'art National /Eth”'c ____ Racial sects included,
Callixte Mbarushimana . Art 108 RS No suspensive effect -- . : : (cf EOC) ; . .
~ElAs FEea o el y _ proceeds of rt Tl , excl provocative language Convention : ! e atheists not (cf
Joseph Kony et al; : e crime Rights of the Fine . (Art82(3) RS) Appeal ____ Right to reverse or 1948 Tt e ’ e Religious political group)
Goran Jelisic; Trust fund for the benefit Policy el " Multiple acts J Art 67 RS - ; amend a decision, Nurenberg: no mention; T GENOCIDE -------- Protected groups .7
Yezidi genocide; of victims (Art 79 RS) olicy element: in total- accused (Art 67 RS) A _ Rules of Procedure » , to ord ‘ e CONCEDL ..o ammmmmmmmm= =" ! e , -
Pinochet: state or organisation n fotal, any <~ Misconductin  _._.- and Evidence Revision (Art 84 RS) if OFf 10 order a new extermination” instead -------. Loncept .- . . Tl Social and political groups not
inochet; | ora o I (Art 7(2)(a) RS) mistreatment o R court (Art 71 RS) . miscarriage of justice  trial (Art 83(2) RS) memem-moTzZZER1943 Acts -._____ included in the Convention and
Simone Gbagbo; uraer, extermination, ensiavement, . will do (not Admission __.- Trial 2/ Phenomenon ™~ __.----"7 - s T Forcibly : _ in RS — not all ‘stable groups’
Crimes in Bolivia; deportation, and other inhumane acts : _.-- necessarily of guilt (Art v T Jurisdiction over the Imori Preferrably unanimous, ¢ T e ; ) transferring  Membership
Rohingya genocide; committed against any civilian population, . ' . use of force) 65 RS) \ offences against the _._- mprlsonment.up otherwise majoritary entencing Raphael  _.----— 77 Ry : L Measures_ to children . e T Subjective Perception
Republic of Philippines | before or during the war, or persecutions on | /Videspread ot administration of to 5y and/or fine . (A76RS)  Lemkin Killing ~ .. s B Eellilre , TCultural approach by others
political, racial or religious grounds in (systemat.lc att)ack Pre s;Jmpti on justice (Art 70 RS) 1900-1959 i > Serious ?Ohd"y conditions of life ____ genocide’
; : I , mass crimes - nati i : o : isi one victim / or mental harm ~====-----_______ N T : .
execution of or in connection with any crime _‘ cf Art 3 ICTR: ‘national, political, -~ = Convincing the Trial Chamber ____ Decision suffices S T all with the purpose of Objective approach  gelf-perception
within the jurisdiction of the Tribunal, whether \ ethnic, racial, or religious grounds (Art 66 RS) beyond reasonable doubt (Art 74 RS)  Nurenberg: . / . ' destoying the group ’
or not in violation of the domestic law of the -

country where perpetrated.
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Customary law; cf international or

\}
\}
1
\}

«Q ©

.. 1985, etc '

Armed conflict
irrelevant (Art 3 ICTR)

against humanity’ in 1915

. Art 6(c) Re Eichmann internal armed . groups may be victims
Massacres of Armenians Nurenberg 1968, Barbie conflict (Art 5 ICTY) % |
referred to as ‘crimes Charter '

~~ao
~—o
~—o
~—o
-~
~—a

population

4
4
4
4
4

\
\
\}
~
~~~~~ [
___________ \
- -~ \
- ~ \
_____ Ss

Phenomenon

__________ \

~

Even by reckless

RS: includes intentional infliction disregard for human life

of conditions of life, i.a. deprivation
of access to food and medicine,

Causing death =~~~ S55es

calculated to bring about the cfgenocide; no  of another L NN T e.g stripping S~ T
destruction of part of a population group defined  "7TTmeeeee Extermination - NN T T Forced pregnancy

; . -~ . S SN I Rt - genetic purpose

! \\ direct or indirect Murder on a '/ ',’ \\ . ~\\ ~~~~~~ L T g purp be
calculated does not causing of death massive scale Tl e T Crime of
mean a purpose to EOC: causing at Enslavement  / Torture) Appartheid ~~=---
destroy a group least one death ICTR, ICTY: death of a - . )

.-

large number of people

-
-

. - deportation
Slavery Convention 1926 RS: the exercise of any or all of if borderis
Nurenberg: forced labour ...~ the powers attaching to the right of !

. . crossed
ownership over a person, includes ;

No ‘special group’;
olitical and social

Against civilian

CRIMES AGAINST HUMANI

¢
’

Not necessarily the
---- whole population

-

Incl own nationals

-

Military people may
be among victims

~
~

power u
covered

-

Holders of state or other organised

_ er Subject - may
power used against civilians excluded

be every
person

TY Rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilization, or any other form --
of sexual violence of comparable gravity

~

1 ~

~

~o
~
~
~
~
~
~
~
~<
~

~

Enforced

disappearence o _ :
; on political, racial, nati

\
AY
A
A

Other inhumane acts of a
similar character intentionally

A
AY

members of organised

protected status (IHL) irrelevant

_ Rape as gender-
neutral invasion

Prostitution -

financial / other
advantages to

Persecution against any identifiable group / collectivity

No ‘specific intent’

-
-
-
-
-,

Knowledge that

attack is taking
__. place and the

act is part of it

sing force not

Discriminatory
motive not
needed, cf ICTR

~
N
Y

-

Customary law:
an inhumane act

violence or threat

“*Re Kunarac: -

new standard of

involuntariness
paragraph 1,

received context of an

purpose required __

discrimatory
motive needed
_. for persecution
type acts, not for
murder type acts

Customary: if an act of killing,
torture, etc is discriminatory, it
is persecution as lex specialis

presumed in armed
conflict and captivity

committed in the
institutionalized

" regime of systematic oppression

onal, ethnic, cultural, religious, regime

gender, or other grounds that are universally

link to other acts — not

and domination by one racial
group over any other racial group
or groups and committed with the
intention of maintaining that

RS: inhumane acts of a character
similar to those referred to in

states’ duty to ensure that persons under their

4
’ A}

e.g enslavement, identity
starvation; not

deportation as such

Versaille PT; Nuremberg, .___
ICTY etc — customary

' ICTR Statute 1994; Re Tadi¢ ICTY 1995: also internal
) armed conflict having certain intensity and duration

it directly criminal ---- (difference in scope may result from IHL rules)

__jusin
bello *~~.__under ICL

actual, not putative physically or socially
member of the group;

otherwise attempt

cf ‘ethnic cleansing’ with

i ' not necessaril ) .
incl sexual y an aim of expulsion

violence permanent

., , o _ excl internal disturban-
Re Tadic: serious violation —rule of IHL protecting  ces, riots, isolated acts

important values, grave consequences for the victim of violence Art 8(2)(d,f)
RS

precedents from the

- only combatants may Antiquity and Middle Ages

undertake belligerent activity;
- if they follow IHL they are not
responsible for participating in
the conflict;

Modernity — war
between states

1

’
.,
’
’
’
’
.
’
’

| b b \di , . . - mere not relevant if ‘war’ .~ international: wars of
- only combatants may be soldiers may = 1 . threats ‘rAli - L . . .
taraeted. as a rule: kill enemy separate from  \iolation of a rule of ICC - only or police action natlgnal I|ber§t|on (p_eople
getea, ) . leqality of war o Art8(2) RS excl .- _ against colonial domina-
- non-combatants must be soldiers but 292Ny » humanitarian law g _-~""" Intra-state: state vs . . .
us ad bellum - : - tion / alien occupation /
protected; not men A ! organised armed group /

Inter-state: by a state
against a territory of another
state (incl ‘first shot’) [{]]

~
So

against racist regimes in
the exercise of their right
“>~.. of self-determination)

- incidental consequences for \

protected persons must be \war — normal rules suspended
limited: but not a legal vacuum

- attack is not allowed if

between such groups

-
.

Also if war declared
but force not used

T~

Protectonof  «s w . . Phenomenon v T eeet other international conflicts

Meth‘ods of Phenomenon

’

) : . : T T : . where a party is de facto
causing disproportionally non-combatants : the @and concept Armed conflict ------- Occupation of territory ~ --- pary
incid | . warfare (the - . : an organ of another state
incidental consequences ; «. (Geneva law) . without armed resistance
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